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Hi Daniel,
 
Matt Hancock was on BBC breakfast this morning saying he has had legal advice that people who
are in precautionary self-isolation (i.e. not sick) are covered by SSP and ought to be paid sick pay. 
I was surprised by this, because up until that point everything I’d read suggested that whilst it was
good practice to treat it as sick leave, technically it did not qualify as a person in precautionary self-
isolation was not ‘incapable’ of work (up until the point they became symptomatic). So I have been
hunting around to find an explanation for Matt Hancock’s legal advice and set out my conclusions
below.
 
I appreciate this is too long /complex for one of your updates (I need it to be so you can check my
legal rationale) but should you choose to issue a more succinct version I merely ask that my
research into this is acknowledged.
 
 
SPEED READ:
 
If a worker (in England and Wales) has been excluded from work pursuant to a self-isolation
request or notice issued in writing by Public Health England (to prevent the spread of
relevant infection or contamination, by reason of it being known or reasonably suspected
that he/she is infected or contaminated by, or has been in contact with a case of, a relevant
infection or contamination) then they are legally ‘deemed’ to be incapacitated from work and
are entitled to be paid SSP (and presumably contractual sick pay).
 
It is my understanding that those asked to self-isolate are given this written notice issued by PHE
by either their doctor or NHS 111: https://www.gov.uk/government/publications/wuhan-novel-
coronavirus-self-isolation-for-patients-undergoing-testing/advice-sheet-home-isolation This entitles
those given this notice by a doctor (or NHS 111) to SSP. 
 
This does not affect those who merely choose to self-isolate because they are scared of
contracting coronavirus. Nor does it change the position of those told not to attend work by their
employer (that is more akin to suspension on health and safety grounds and full pay should
probably be paid).
 
 
MORE DETAILED EXPLANATION FOR HOW I HAVE REACHED THIS CONCLUSION:
 
 
The starting point is s151 SSCBA which defines a day of incapacity:
 
Section 151(4), Social Security, Contributions and Benefits Act 1992:   A day of incapacity
 
"A day on which the employee concerned is, or is deemed in accordance with regulations to be,
incapable by reason of some specific disease or bodily or mental disablement of doing work which
he can reasonably be expected to do under that contract".
 
I think the answer lies in s2 SSP (General) Reg’s 1982:
 
s2  Statutory Sick Pay (General) Regulations 1982:   Persons deemed incapable of work
 
(1)     A person who is not incapable of work of which he can reasonably be expected to do under a
particular contract of service may be deemed to be incapable of work of such a kind by reason of
some specific disease or bodily or mental disablement for any day on which either—
 
(a)
 
(i)     he is under medical care in respect of a disease or disablement as aforesaid,
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(i)     he is under medical care in respect of a disease or disablement as aforesaid,
 
(ii)     it is stated by a registered medical practitioner that for precautionary or convalescent reasons
consequential on such disease or disablement he should abstain from work, or from work of such a
kind, and
 
(iii)     he does not work under that contract of service, or
 
 
[(b)     he is—
 
(i)     excluded or abstains from work, or from work of such a kind, pursuant to a request or notice in
writing lawfully made under an enactment; or
 
(ii)     otherwise prevented from working pursuant to an enactment,
 
[by reason of it being known or reasonably suspected that he is infected or contaminated by, or has
been in contact with a case of, a relevant infection or contamination]].
 
 
(2)     A person who at the commencement of any day is, or thereafter on that day becomes,
incapable of work of such a kind by reason of some specific disease or bodily or mental
disablement, and
 
(a)     on that day, under that contract of service, does no work, or no work except during a shift
which ends on that day having begun on the previous day; and
 
(b)     does no work under that contract of service during a shift which begins on that day and ends
on the next,
 
shall be deemed to be incapable of work of such a kind by reason of that disease or bodily or
mental disablement throughout that day.
 
[(3)     For the purposes of paragraph (1)(b)—
 
“enactment” includes an enactment comprised in, or in an instrument made under—
 
(a)     an Act; or
 
(b)     an Act of the Scottish Parliament; and
 
 
[“relevant infection or contamination” means—
 
(a)     in England and Wales—
 
(i)     any incidence or spread of infection or contamination, within the meaning of section 45A(3) of
the Public Health (Control of Disease) Act 1984 in respect of which regulations are made under
Part 2A of that Act (public health protection) for the purpose of preventing, protecting against,
controlling or providing a public health response to, such incidence or spread, or  [NB: such
regulations have been made – see below]
 
(ii)     any disease, food poisoning, infection, infectious disease or notifiable disease to which
regulation 9 (powers in respect of persons leaving aircraft) of the Public Health (Aircraft)
Regulations 1979 applies or to which regulation 10 (powers in respect of certain persons on ships)
of the Public Health (Ships) Regulations 1979 applies; and
 
(b)     in Scotland, any—
 
(i)     infectious disease within the meaning of section 1(5) of the Public Health etc (Scotland) Act
2008, or exposure to an organism causing that disease, or
 



 
(ii)     contamination within the meaning of section 1(5) of that Act, or exposure to a contaminant,
 
to which sections 56 to 58 of that Act (compensation) apply.]]
 
 
The Health Protection (Coronavirus) Regulations 2020 came into force on 10 Feb 2020 [NB: they
only apply to England]. Those regulations were made “in exercise of the powers conferred by
sections 45B, 45C, 45F and 45P of the Public Health (Control of Disease) Act 1984.”  [NB: those
sections appear in Part 2A of the Public Health (Control of Disease) Act 1984]	The relevant
statement (under reg 3(1) to bring the regulations into force has been made:
https://www.gov.uk/government/news/secretary-of-state-makes-new-regulations-on-coronavirus  “In
accordance with Regulation 3, the Secretary of State declares that the incidence or transmission of
novel Coronavirus constitutes a serious and imminent threat to public health, and the measures
outlined in these regulations are considered as an effective means of delaying or preventing further
transmission of the virus.”
 
It appears that the test under s2(b) of the SSP (General) Regs 1982 for being deemed incapable of
work is:
 

Has the worker been excluded from work pursuant to a request or notice issued in writing by
PHE to prevent the spread of relevant infection or contamination,	by reason of it being
known or reasonably suspected that he is infected or contaminated by, or has been in
contact with a case of, a relevant infection or contamination?

 
It is my understanding that those asked to self-isolate are given this written notice issued by PHE
(which is no doubt sufficient for these purposes as it must surely be made lawfully under an
enactment (i.e. the Public Health (Control of Disease) Act 1984)):
https://www.gov.uk/government/publications/wuhan-novel-coronavirus-self-isolation-for-patients-
undergoing-testing/advice-sheet-home-isolation
 
Therefore, provided they have been given that PHE notice by a doctor or NHS 111, and are not just
staying at home because they’re scared, Matt Hancock is right and they are entitled to SSP (and
presumably contractual sick pay). 
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